New Jork L pw

TOU(LI\JHL

8lw]o%

Damages

Second Department Finds No Duty to Mitigate

BY WARREN A. ESTIS
AND WILLIAM J. ROBBINS

recent declslon by the
Appellate Division, Sec-
ond Department in Rios
. Carrilo' expressly
held that “a residential landlord
Is under no duty to mitigate dam-
ages where the terms of the lease
do not indicate otherwise.” The
Appellate Divislon decision was
written by Justice Robert A. LIi-
son, with all the other judges on
the panel, i.e., Presiding Justice
A. Gail Prudenti, Justice William
F. Mastro and Justice Fred T. San-
tuccl, concurring. We discuss
here the court's reasoning and
the case authority upon which
It relied.

Glven the 1995 Court of Appeals
decislon in Holy Properties Lid.,
LP u. Kenneth Cole Productions
Inc.? the law is clear that In a
commerclal lease, the landlord
has no duty to mitigate damages
where the tenant has abandoned
the premises. This means that a
commerclal Jandlord can refuse
to re-rent the premises and can
sht Idly by while damages plle up
on the tenant during the remaln-
der ol the lease.

In the Holy Praperties case,
Involving a tenant in a commer-
clal office bulldIng that vacated
the premises three years belore
the end ol a ten-year lease term,
the Court of Appeals held that:

Once the tenant abandoned
the premises prlor to the
explration of the lease, ...the
landlord was with!n Its right
under New York law to do
nothlng and collect the full
rent due under the lease.’

Generally, under contract law,
when there has been a breach of
contract, there Is a duty to mitl
gate damages. In Holy Properties,
the Court of Appeals explained
why that contract rule was not
apphicable in the landlord/tenant
context, stating:

The law Imposes upon a
party subjected to
injury from breach
of contract, the duty
of making reason-
able exertlons to
minlmize the inju-
ry.... Leases are
not subject to this
general rule, how-
ever, for, unlike
executory contracts,
leases have been
historically recognized as a
present transfer of an estate
in real property.... Once the
lease is executed, the lessee’s
obligation o pay rent is fixed
according to its terms and a
landlord is under no obliga-
tlon or duty to the tenant
to relet, or attempt to relet
abandoned premises in order
to minimlze damages.*

Recognizing leases as a pres-
ent transfer of an estate In
real property, i.e., the concep-
tual basis of the no mitigation
rule, goes back to feudal times,
According to English common
law, a lease (whether for com-
merclal or resldentlal property)
was deemed to be a contract of

Warren A. Estls (s o founding
partner at Rosenberg & Estis. WWil-
liam J. Robblns is a parter at
the firm.

sale of a vested interest in real
estate. Rent was deemed to be
the purchase price. to be paid
in regular instaliments. Once the
tenant “bought” the property, he
was obligated to pay the full pur-
chase price, even if he no longer
intended to use the premises.
In short, as to commercial
leases, the law is clear that there
is no duty to mitigate, based on
a conceptual approach to leases
that goes back to feudal times.
The issue of whether there is a
duty to mitigate where a residen-
tial lease s involved, however,
had appeared uncertaln.*
Carrillo has now removed
that uncertalnty, In the Second
Department in any event. In that
case, on or about July 29, 2000,
the landlord leased a residential
apartment to the tenant for a two-
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year term. Around October 2001,
the tenant vacated the apartment
and ceased paying rent of $3,500)
per month. The tenant asserted
that he did so with the landlord's
consent. Challenging that conten-
tion, in 2003, tre . Jlord com-
menced a lawsuit to recover
damages consisting of the unpaid
rent she claimed due pursuant
to the parties’ lease. The apart-
ment had not been re-rented io
any other tenant during the lease
term.

The Supreme Court, Queens
County dismissedthe complaint,

‘Carrillo’ unequivocally stands for the
applicability of the no-mitigation rule in
a residential context. That is a rule that
some might consider to be harsh to resi-
dential tenants because of the significant

damages to which it exposes them.

determining that the landlord had
failed to prove that she made a
serious attempt to mitigate dam-
ages. According to the declslon
of Judicial Hearing Officer Sidney
Leviss, before whom a non-jury
trial was held upon the parties’
stipulation, the “oaly testimony
olfered was that she [the land-
lord] listed the apartment with
a broker and was not offered
$3,500.00 per month.™

Citing an Appellate Term, Sec-
ond Department, decision in Par-
agon Industries Inc. v. Witharns,
and a Civil Court, Kings County
decision in Palumbo . Donalds.*
JHO Leviss held that “In this judi-
clal district, a landlord has a duty
to mitigate damages by reletting
the premises” when the tenant
leaves before the end of the term,
and the landlord must make rea-
sonable and diligent elforts to
re-rent the premises.

The Appellate Division, Sec-
ond Department, reversed and

reinstaled the complaint. The
appellate court stated that the
Supreme Court had "imnproper-
ly determiced that the plamiiff
owed the defendant a duty to mit-
igate damages upon the breach
of the parties’ residential lease”
and that its reliance on Paragon
and its progeuy was “misplaced.”
Citing Holy Properties, and quot-
ing the passage from that case
set forth above to the effect that
leases are not subject to the gen-
eral rule of mitigating damages,
the Appellate Division pointed
out that “|wleli-settled law in
this State imposes no duty on a
residential landlord to mitigate
damages.” The court expressly
recognized that Holv Properties
involved a commercial lease, but
commented that:
-.[Tlhe broad language
employed and the reliance
on real property principles
negates the possibility that
the Court of Appeals {in
{loly Properties| was confin-
ing its determination only to
commerclal leases. There is
simply no basis for limiting
the broad language of lihat
Court of Appeals case].”

In support of its characteriza-
ton of the no-mitigation rule as
the well-settled law in New York,
the Carrilfo court also clted the
decision of the Appellate Term,
First Department in Whitehouse
Estates Inc. v. Post " There, in a
resldential case, the court had
stated as follows:

While a commercial tenancy
was the subject ol the litiga-
tion in Holy Properties, nei-
ther the Janguage nor reason-
iny emplayed in the decision
$1lals an mtent on the part
of the Court of appeals to
abrogate the no-mitigation
rule in the context ot resi-
dential langlord and tenant
relationships.... Accord-
ingly, we {ollow and apply
the seltled higher authority
which relieves a landlord of
any obligation to
mitigate damages
where the tenant
has abandoned the
premises prior to
the expiration of the
lease term,"

The Appellate Divi-
sion In Carrillo also
emphasized that in
Haoly Properties the
Court of Appeals had “placed
great weight on the [act that
the parties’ lease ‘expressly
provided that plaintiff was under
no duly to niitigate damages and
that upon defendant's abandon-
ment of the premises or eviction,
it would remain llable for all mon-
etary obligations arising under
the lease.” It quoted the Cour1 of
Appeals’ statement in Holy Prop-
ermies that *[t]f the lease provides
that the tenant shall be Jiable for
rent alter eviction, the provision
is enforceable.”

That was significant to the
Appellate Division in Carrelio
because, as it pointed out;

Similarly, in the matter now

before us, the lease between

the parties provided that the
defendant remains liable for
the rent upon the cancella-
tion ol the lease except as
provided by law. Thus, the



parties agreed at the onset of the
tenancy that the defendant would
remain liable for rent due under
the lease for its duration.”

Another point which the Appel-
late Division, Second Department,
made in Carrillo was that the view
expressed in Paragon that there is
a duty to mitigate by a residential
landlord “has not been uniformly
applied” even within the Appellate
Term, Second Department. As an
example of a contra-Paragon holding,
the court cited the decision of the
Appellate Term, Second and Elev-
enth Judicial Districts in Cailender
v, Thus.” There, in a case involving
an apartment in a multlple dwell-
ing, the appellate court unanimous-
ly affirmed an order in which the
Civil Court, Kings County (Peter P.
Sweeney, J.) had cited Holy Proper-
ties and Whitehouse and stated that
the no-mitigatlon rule “applies to
residential tenancies as well as to
commercial tenancies.”

The Appellate Divislon, Second
Department in Carrille also noted
that “[ojther courts in this Depart-
ment have likewise opted to not
impose such a duty [to mitigate]
ona prevailing landlord.” It specifi-
cally cited the Supreme Court, West-
chester County decision in Duda uv.
Thompson." There, in a case involy-
ing the leasing of a house, Justice
W. Denis Donovan ruled that “the
Court is...compelled to apply Holy
Properties as it more plainly reads,
without distinction as to the lack of
mitigation obligation based on the
character of the lease itself [as resi-
dential or commercial].”

Based on the reasoning summa-
rized above, the Appellate Division,
Second Department held in Carrilfo
as follows:

Since the Court of Appeals has

not modified its rule in Holy

Props., nor has there been any

legislative enactment which

requires a contrary resulf, we are
constrained to follow what we
perceive to be established prec-
edent that a residential landlord

is under no duty to mitigate dam-

ages where the terms of the lease

do not indicate otherwise.®

Anather disputed issue in the Car
rillo case was whether the landlord
had accepted the defendant's sur-
render of the premises. The appel-
late court noted that the Supreme
Court never reached this issue
“because once it determined that
the plaintifl had a duty to mitigate
damages, the complaint was dis-
missed.” The Appellate Division
remitted the matter to the Supreme
Court “to make findings of fact as to
whether the plaintiff accepted the
surrender and to enter judgment
accordingly.”

The signilicance of this issue
becomes apparent from one of the
cases cited by the Carmillo court, Deer
Hitls Hardware Inc. v. Conlin Realty
Corp."There, the Appellate Dlvision,
Second Department had noted that
the “Supreme Court properly deter-
mined that the lease between the
plaintiff tenant and the defendant
landlord was surrendered by opera-
tion of law.” As stated by the Court
of Appeals In Riverside Research
Institute v. KMGA Inc.,” another case
cited by the Carritlo court, “[a] sur-
render by operation of law occurs
when the parties to a lease both do
some act so inconsistent with the
landlord-tenant relationship that it
indicates their intent to deem the
lease terminated.”

In Deer Hills Hardware, the appel-
late court concluded that the tepant
had abandoned the premises during
the lease term and the landiord’s con-
duct “indicated its intent to terminate
the lease and use the premises for
its own benefit.” It continued:

The Supreme Court properly
concluded that the defendant
llandlord] accepted the plaintiff's

[tenant’s] surrender oi the prem-

ises, and the plaintiff is released

from further liability for rent.™

In other words, depending on how
the Supreme Court were to rule in
Currilfo on remand on the issue of
whether the landlord accepted the
surrender, the landlord, notwith-
standing the no-mitigation rule, still
might not be entitled to recover the
damages for which she sued.

The [ollowing are additional polnts
to consider in reviewing the rea-
soning of the Appellate Division in
Carrillo:

The appellate court In Carrillo
stated that it was “constralned” to
follow the no-mitigation rule hecause
the Court of Appeals “has not mod|-
fied its rule in Holy Props.” and there
has not been “any legislative enact-
ment which requires a contrary

Jresult.” Is It reading too much Into

that language to conclude that the
court is inviting such modification by
the state's highest court or such leg-
islative enactinent that would require
a mitigation rule where a residential
lease is involved?

Carrillo unequivocally stands for
the applicability of the no-mitigation
rule in a residential context, That Is a
rule that some might consider to be
harsh to residential tenants because
of the significant damages to which It
exposes them, Significantly, as noted
above, the Carrillo decislon Itself did
not assess damages against the ten-
ant. Instead, it remitted the matter to
Supreme Court for a determination
on the (ssue of surrender by opera-
tion of law that potentially could
release the tenant from liability for
unpaid rent. The decision enunciated
a doctrine that would have severe
consequences for residentlal tenants,
but, given the procedural posture of
the case, the Appellate Division did
not have to impose any such con-
sequences on the particular tenant
involved in the case.



